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Background – Title IX: the Law 

 No person in the United States shall, on the basis of sex, be 

excluded from participation in, be denied the benefits of, or be 

subjected to discrimination under any education program or activity 

receiving Federal financial assistance.” 20 U.S.C. § 1681(a)

 Long-awaited Final Regulations issued on May 6, 2020

 Historic recognition of sexual harassment as sex discrimination

 To be effective August 14, 2020
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Main Topics

Sexual Harassment Defined

Notice of Sexual Harassment

Supportive Measures

Personnel and Policy Requirements

 The Grievance Process

Other Considerations
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Sexual Harassment Defined
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Definition of Sexual Harassment

 An employee conditioning educational benefits on participation in 

unwelcome sexual conduct (i.e. “Quid pro quo”); or

 Unwelcome conduct that a reasonable person would determine is so 

severe, pervasive, and objectively offensive that it effectively denies a 

person equal access to the institution’s education program or activity; or
 uses Sup.Ct. Davis v Monroe County Supreme Court definition

 higher standard than OCR previously used

 VAWA: Big Four - Sexual assault (as defined in the Clery Act), dating 

violence, domestic violence, or stalking (as defined in the Violence 

Against Women Act).
 As similar to QPQ, per se actionable & Expands broad 

non-discrimination mandate
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“Education Program or Activity . . . in the 

U.S.”

 Institutions must respond when sexual harassment 

occurs in the school’s “education program or activity”, 

against a person “in the United States.”

 Locations, events, or circumstances over which the 

school exercises substantial control over both the 

respondent and the context in which the sexual 

harassment occurred.
 Using Davis again
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Notice of Sexual Harassment
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Notice: Actual Knowledge

 An institution with actual knowledge of sexual harassment must 

respond promptly and in a manner than is not deliberately 

indifferent
 Gebser v. Lago Vista Sch Dist

 OCR old rule “knows or should have known”

 An institution has actual knowledge when it has knowledge that a 

person may have been victimized by sexual harassment

 Anyone has the right to report sexual harassment to put the 

institution on notice – by any means
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Notice: Actual Knowledge

Charges a school with actual knowledge and triggers the 
school's response obligations

Notice to a Title IX Coordinator 

Any education official with authority to institute corrective 
measures on the institution's behalf 
 (Gebser v. Lago Vista Ind. Sch Dist)

Any elementary or secondary employee
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Response to Actual Knowledge of 

Sexual Harassment
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Treat Complainants and Respondents 

Equitably  

Supportive measures
 Non disciplinary, non punitive individual services offered (not to 

witnesses)

 Services must be offered “as appropriate, as reasonably 

available, and without fee or charge”
 Respond promptly, not “deliberate indifference” 

Grievance process
 Before disciplining or sanctioning respondent

Designed to ensure equal educational access, protect 

safety, or deter sexual harassment.
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BUT First…

 Title IX coordinators must promptly contact the alleged 

victim (“complainant”) confidentially to discuss:
 Availability of supportive measures (which are available with or 

without filing a formal complaint);

 Complainant’s wishes with respect to supportive measures; and

 Process for filing a formal complaint.

This Initial response including supportive measures is new 

(previously interim measures or interim steps) 
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Examples of Supportive Measures

Counseling

Extensions of deadlines/course-related adjustments

Work or class schedule modifications

Campus escort services

Mutual restrictions on contact between the parties

Changes in work or housing locations

 Leaves of absence

 Increased security/monitoring of certain areas 
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Implementing Supportive Measures

 Title IX Coordinator is responsible for implementation

Keep supportive measures confidential

Respect complainant’s wishes

 The Regulations evaluate a school’s selection of 

supportive measures and remedies based on what is not 

clearly unreasonable in light of the known circumstances
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Personnel and Policy Requirements
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Required Personnel and Policies

 Title IX Coordinator

 Investigator

Decision Maker

Appeal Decision Maker

Non-Discrimination Policy

Written Grievance Procedures

Procedures for Filing a Formal Complaint
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Individuals Involved in the Title IX Formal 

Complaint (Grievance) Process

 Title IX Coordinator

 Investigation (by the Investigator)

Decision (by the Decision Maker)

Appeal (by the Appellate Decision Maker)

18



© Harris Beach PLLC 2020

Title IX Coordinator

 The employee designated to coordinate an institution’s efforts 

to comply with Title IX responsibilities must be referred to as 

the “Title IX Coordinator.”

 Title IX Coordinator’s contact information must be provided 

to:
 Students and employees;

 Applicants for admission and employment;

 Parents and legal guardians of K-12 schools

 All unions

 And must be prominently displayed on institution’s website

 Specifically, the name or title, office address, e-mail address, 

and telephone number of the Title IX Coordinator.

19



© Harris Beach PLLC 2020

Title IX Coordinator 

Any person may report sex discrimination in person, by 
mail, by telephone, or by e-mail, using the contact 
information listed for the Title IX Coordinator, or by any 
other means that results in the Title IX Coordinator 
receiving the person’s verbal or written report.

A report may be made at any time, including during non-
business hours, by using the telephone number or e-mail 
address, or by mail to the office address, listed for the 
Title IX Coordinator.
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Non-Discrimination Policy

 Institutions must disseminate (to the same groups that 

receive the Title IX Coordinator’s contact information) a 

notice that it has a policy against discrimination on the 

basis of sex and that it is required by Title IX not to 

discriminate on the basis of sex

 The policy must be displayed prominently on the 

institution’s website, handbooks and catalogs
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Written Grievance Procedures

All institutions must comply with the following 
requirements:
 Equitable Treatment for Parties
 Evaluate Evidence Objectively
 Train Title IX Personnel 
 Presumption Respondent Not Responsible
 Reasonably Prompt Time Frames
 Range of Outcomes
 Determine the Standard of Evidence
 Right to Appeal
 Range of Supportive Measures
 Legal Privileges
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Written Grievance Procedures Cont’d

Any other provisions, rules, or practices that an institution 

adopts as part of its grievance process for handling 

formal complaints of sexual harassment must apply 

equally to both parties
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Equitable Treatment for Parties

 Treat complainants equitably by providing remedies any time 

a respondent is found responsible; and 

 Treat respondents equitably by not imposing disciplinary 

sanctions without following the grievance process prescribed 

in the regulations

 Remedies must be designed to maintain the complainant’s 

equal access to education and may include the same 

individualized services as supportive measures
 However, remedies need not be non-disciplinary or non-punitive and 

need not avoid burdening the respondent.
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Evaluate Evidence Objectively

Objective evaluation of all relevant evidence and avoid 

credibility determinations based on a person’s status as a 

complainant, respondent, or witness.
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Train Title IX Personnel 

 Title IX personnel must be free from conflicts of interest or 
bias

 The definition of sexual harassment, the scope of the school’s 
education program or activity, how to conduct an investigation 
and grievance process, and how to serve impartially

 Technology used at a live hearing (if you opt to have 
hearings)

 Decision-makers and investigators must be trained on issues 
of relevance

 Training materials must be posted on website or made 
available for public inspection
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Presumption Respondent Not 

Responsible

Presume that the respondent is not responsible for the 

alleged conduct until a determination regarding 

responsibility is made at the conclusion of the grievance 

process
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Reasonably Prompt Time Frames

 Include reasonably prompt time frames for conclusion of 

the grievance process, including appeals and informal 

resolutions

Must allow short-term, good cause delays or extensions 

of the time frames
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Range of Outcomes

Describe or list the range of possible remedies a school 

may provide a complainant and disciplinary sanctions a 

school might impose on a respondent, following 

determinations of responsibility

29



© Harris Beach PLLC 2020

Determine the Standard of Evidence

 The institution must state whether it has chosen to use 

the preponderance of the evidence standard, or the clear 

and convincing evidence standard

 The standard must be used for all formal complaints of 

sexual harassment (including where employees and 

faculty are respondents)
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Range of Supportive Measures

 The institution’s grievance process must describe the range 
of supportive measures available to complainants and 
respondents

 Designed to give schools the discretion to quickly and 
effectively take steps to protect student safety, deter sexual 
harassment, and preserve a complainant’s equal educational 
access

 Cannot be punitive or disciplinary, but could somewhat 
burden a respondent (e.g., change a respondent’s class or 
activity schedule)
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Legal Privileges

An institution’s grievance process must not use, rely on, 

or seek disclosure of information protected under a 

legally recognized privilege, unless the person holding 

such privilege has waived the privilege
 Attorney-client privilege

 Doctor-patient privilege
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The Grievance Process
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The Grievance Process (in a nutshell)

 Initiated by the filing of a formal complaint

Notices to the parties

 Investigation (by the Investigator)

Decision (by the Decision Maker)

Appeal (by the Appellate Decision Maker)
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The Grievance Process

 Initiated by the filing of a formal complaint

A complainant’s wishes regarding whether a school 
investigates should be respected

 Institutions may consolidate formal complaints where the 
allegations arise out of the same facts
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Formal Complaint

 Document filed by a complainant or signed by the Title IX 

Coordinator alleging sexual harassment against a respondent and 

requesting the institution investigate

 At the time of filing, a complainant must be participating in or 

attempting to participate in the education program or activity of the 

institution

 Must be filed with the Title IX Coordinator in person, by mail, email, 

or any other way the institution designates

 Where the Title IX Coordinator signs a formal complaint, the Title 

IX Coordinator is not a complainant or a party during a grievance 

process
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Responding to a Formal Complaint

 Provide written notice of allegations to both parties with 

sufficient time for Respondent to prepare a response before 

an initial interview. The written notice must include:
 Notice of the grievance process, including any information resolution 

process;

 Notice of the allegations, including sufficient detail;

 A statement that the respondent is presumed not responsible for the 

conduct and that responsibility will be determined at the conclusion of 

the grievance process;

 Notice of the parties’ rights to have an advisor; and

 Notice of any provision in the code of conduct that prohibits knowing 

making face statement or providing false information in the grievance 

process.
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Complaint Dismissals - Mandatory

An institution must dismiss a complaint that:
 Describes conduct that does not meet the definition of sexual 

harassment under the Regulations;

 Describes conduct that did not occur in the institution’s 

“education program or activity”

 Describes conduct that did not occur “in the United States”

 Institutions may still address these complaints under their 

code of conduct or in any appropriate manner
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Complaint Dismissals - Discretionary

An institution may dismiss a complaint if:
 The complainant informs the Title IX Coordinator in writing that 

the complainant wishes to withdraw the formal complaint;

 The respondent is no longer enrolled or employed by the 
school; or 

 Specific circumstances prevent the school from gathering 
sufficient evidence to reach a determination.

 For both mandatory and discretionary dismissals, 
institutions must give the parties written notice of and 
reasons for the dismissal.
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Emergency Removals

 There is no prohibition against the immediate removal of a respondent 

from the education program or activity on an emergency basis, provided 

that the institution conducts an individualized safety and risk analysis and 

determines that emergency removal is necessary in order to protect a 

student or other individual from an immediate threat to physical health or 

safety

 Must provide the respondent with notice and an opportunity to challenge 

the decision immediately after the removal

 Additionally, there is no prohibition against placing an employee-

respondent on administrative leave during the pendency of a grievance 

process
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During the Grievance Process and When 

Investigating

 The burden of gathering evidence and burden of proof 

must remain on schools, not on the parties

Provide equal opportunity for the parties to present fact 

and expert witnesses and other inculpatory and 

exculpatory evidence

Must not restrict the ability of the parties to discuss the 

allegations or gather evidence 

Parties must have the same opportunity to select an 

advisor of the party’s choice
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Evidence Review

Must also provide both parties and their advisors an 

equal opportunity to review all evidence that is directly 

related to the allegations in the formal complaint

Such evidence must be provided prior to the completion 

of the final investigation report and in time to give the 

parties at least 10 days to prepare a written response, 

which the investigator must consider prior to completing 

the investigation report
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Investigative Reports

 Institutions must prepare a written investigation report 

that fairly summarizes the relevant evidence 

 The report must be provided to the parties and their 

advisors for their review and written response, at least 10 

days before a hearing or other determination of 

responsibility
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Hearings Optional, Written Questions 

Required
 The grievance process “may, but need not, provide for a 

hearing”
 With or without a hearing, after the school has sent the 

investigative report to the parties and before reaching a 
determination regarding responsibility, the decision-maker(s) 
must afford each party the opportunity to submit written, 
relevant questions that a party wants asked of any party or 
witness, provide each party with the answers, and allow for 
additional, limited follow-up questions from each party

 Questions and evidence about complainant’s prior sexual 
history are not relevant, with two narrow exceptions

44



© Harris Beach PLLC 2020

Optional Hearings for K-12 Schools

K-12 schools have flexibility to apply procedures that fit 

the needs of the educational environment

 For example, cross-examination during a live hearing is 

not necessarily effective in K-12 where most students 

tend to be under the age of majority and where 

(especially for very young students) parents or guardians 

would likely exercise a party’s rights
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Rape Shield Protections  

 The Regulations provide rape shield protections for 

complainants in all institutions

Questions and evidence about a complainant’s prior 

sexual behavior deemed irrelevant, unless offered to 

prove that someone other than the respondent 

committed the alleged misconduct or to prove consent 
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Decision-making

 The institution’s decision-maker must objectively evaluate the 
relevant evidence and reach conclusions about whether the 
respondent is responsible for the alleged sexual harassment.

 The decision-maker must use independent judgment; 
therefore, cannot be the same person who conducted the 
investigation nor be the Title IX Coordinator.

 The decision-maker will weigh the relevant evidence and 
decide whether it meets the institution’s standard of evidence 
for sexual harassment.
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Written Determination of Responsibility 

 Identification of the allegations potentially constituting 

sexual harassment 

A description of the procedural steps taken from the 

receipt of the formal complaint through the determination

 Findings of fact supporting the determination

Conclusions regarding the application of the recipient’s 

code of conduct to the facts

A statement of, and rationale for, the result as to each 

allegation

Procedures and permissible bases for appeals
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Appeals

 An institution must offer both parties an appeal from a 

determination regarding responsibility, and from an 

institution’s dismissal of a formal complaint or any allegations 

for the following reasons: 
 Procedural irregularity that affected the outcome of the matter;

 Newly discovered evidence that could affect the outcome of the 

matter; and/or

 Title IX personnel had a conflict of interest or bias that affected the 

outcome of the matter.

 An institution may offer an appeal equally to both parties on 

additional bases.
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Appeals Process

 Written notice must be provided to both parties of the appeal
 Both parties must have an equal opportunity to submit a written 

statement in support of, or challenging the determination
 The decision-maker for an appeal cannot be the Title IX 

Coordinator, investigator, or initial decision-maker, and must not 
have a conflict of interest of bias, and must be properly trained

 After considering the parties’ written statements, the decision-
maker on appeal must issue a written decision and send it to the 
parties’ simultaneously

 The institution’s determination about whether the respondent is 
responsible for the sexual harassment allegations becomes final 
after appeal
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Informal Resolution

 An institution may choose to offer and facilitate informal resolution options, such 

as mediation or restorative justice, so long as both parties give voluntary, 

informed, written consent to attempt informal resolution. 

 An institution may not:
 Require as a condition of enrollment or continuing enrollment, or employment or 

continuing employment, or enjoyment of any other right, waiver of the right to a formal 

investigation and adjudication of formal complaints of sexual harassment 

 Require the parties to participate in an informal resolution process and may not offer an 

informal resolution process unless a formal complaint is filed

 Offer or facilitate an informal resolution process to resolve allegations that an employee 

sexually harassed a student

 At any time prior to agreeing to a resolution, any party has the right to withdraw 

from the informal resolution process and resume the grievance process with 

respect to the formal complaint
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52

Retaliation is expressly prohibited

Recordkeeping 
 Keep records related to reports of alleged sexual harassment 

for a minimum of seven years, including investigation records, 
disciplinary sanctions, remedies, appeals, and records of any 
action taken, including supportive measures 

 Also retain for the required seven-year period any materials 
used to train Title IX coordinators, investigators, decision 
makers, and any employee designated to facilitate an informal 
process

 Title IX-related records should be maintained separately 

Final Considerations
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Questions?
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